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CARLSON, JUSTICE, FOR THE COURT:
1.  OnMarch 22, 2002, severd Plaintiffs' filed suit against eght individud Defendants daiming that
the Defendantsfraudul ently induced them to purchase credit insurance paliciesin connection with consumer

loans made by Commerdid Credit Corporation. Flaintiffs dlege ether thet they were not avare that they

1Severa origina Plaintiffs claims were dismissed based on a binding arbitration clause.



hed purchased credit insurance, or they were aware, but thought such was required to obtain the loans.
All Defendants are dther current or former employees of Commeraid Credit, which is now known as
CitiFinandd, Inc. Plaintiffsdid not sue Commercid Creit.
2.  Fdlowing discovery, Defendants filed two mations: one to sever and trander and the other for
summay judgment. A hearing before the drcuit court was hed regarding both.  Both motions and
Defendants subssquent mation for interlocutory goped cartification were denied. On August 21, 2003,
this Court granted Defendants motion for emergency stay and request for interlocutory apped. See
M.RA.P.5. No hrief has been submitted on the Plaintiffs behdlf.
13.  Andingthat thedamsarebared by Miss. Code Ann. 8§ 15-1-49 (Rev. 2003), thisCourt reverses
and rendersthetrid court'sdenid of summary judgment.

FACTS
4.  Rainiffs jointly commenced this action dleging thet the Defendants fraudulently and negligently
induced themto purchasevarioustypes of credit insurancein connectionwith their loans? Thetransactions
at issue are independent of eech other, and al occurred from 1988 to 1995 while the Defendants were
employess of Commerdid Crediit.

%.  Thefactssurrounding the Plaintiffs loans are asfallows

CharlesC. Ellis

2The types of credit insurance involved credit life, disability or property.
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6.  Hlissdamisbasaed ontwoloansand againg Defendants Coleman and Andrus, former employees
of Commercid Credit. Both loans were transacted a the Hattiesourg office of Commercid Crediit. Ellis
contracted for credit life and credit disghility insurance in connection to both loans

117. Thefirgt loan was prepared by Coleman and agreed to on August 1, 1991. Hllistedtified thet he
bdlieved the credit insurance was required but only remembered it being recommended to him or suggested
thet “he nesded it.” Ellis recaived copies of the documents resulting from the transaction, which he kept
a home. Hllistedtified that he reed part of the document, but he did not remember reeding the insurance
disdosure. He tedtified that had he read the documents he would have known thet the insurance was not
required. There was no tesimony that after recaiving the loan he had any further contact with the
Defendants regarding the loan or insurance.

8.  The second loan was on January 16, 1993. Hlliswas unsurewho solicited him but he dleged thet
it was @ther Defendant Andrus or Boleware. This loan was whally separate from the 1991 loan, which
a this time was pad off. During his depogtion, Ellis sated that he wanted credit insurance in case
something happened to him and thet iswhy heacogptedit. Therewasno testimony thet after recaiving the

loan he hed any further contact with the Defendants regarding the loan or insurance

Sammy Hancock
19.  Hanoock recaived severd loans from Commerdid Credit. He admitted thet he requested crediit
disbility insurance in connection to each loan, but daimed that he was unaware that he aso contracted for

credit lifeand property insurance. Hetedtified thet therewas no discuss on between him and theemployees
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of Commercid Credit concerning credit lifeand property insurance. Hancock actudly collected disghility
benefitsunder the coverage he purchased. Asaresult of these benefits, hisloanwaspadinfull. Hancock
can reed and received copies of the loan documents, which he kept a home.
110.  Hancock’ sfirg loanwason June 23, 1993, and was prepared by Defendant Bridges-Pankowski.
He damsthat Bridges-Pankowski never told him thet hewas purchesing credit life and property insurance
in connection to thisloan. Hetedtified that he only requested credit disghility.
f11. Hancock's next loan was on October 4, 1993, and again handled by Defendant Bridges
Pankowski. Hancock admitted thet during this transaction he knew thet he was purchasing credit lifeand
property insurance. He tedlified that he reviewed the documents & home fallowing the transaction. He
meade no objections.
f12.  Hancock renewed this loan on November 25, 1994. 1t is undear which Commercid Credit
employeehandled the transaction. Hanoock testified thet he again wasawarethat hewas purchesing credit
life and property insurance and that he assumed the loan was being renewed under the same terms.
Hancock did not remember any discussion between him and employees of Commercid Credit regarding
insurance.
113.  Thefind transaction was on August 23, 1995, when Hancock renewed the previousloan. Again,
hewasawaretha hehed credit disability, lifeand property coverage. Hisrecollection wasthat he became
aware of this after he reviewed the documents severd weeks later.

Azzie Mae Sarr
14. Sar obtained a loan on November 8, 1995. Her dam is agang Defendant Moss. Starr

purchased only property insurance and paid aonetimefee. Starr tedtified thet she remembered being told
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thet she needed to get property insurance. Starr testified that she read the loan documents, which she
saved & home. She never objected to the insurance. Starr did not know she was suing individud
Defendants and did not recdl anything that employees a Commercid Credit told her was untrue.
Wanda Woods
15. The daims of Woods and her husband were againgt Defendants Barrett and Colemen.® She
obtained three loans, with the firg being on November 20, 1988. As callaerd for this loan, Woods
pledged her mabilehome. Woodshelieved thet shehad bought credit hedlthinsurance, not lifeor disability,
in connection with her loan. She thought credit insurance was required to receive theloan. Shedoesnot
remember who prepared the loan, and none of the named Defendants signed the documentsin connection
with the loen.
116. Her second loan was obtained on Augugt 13, 1990. With a one time premium, she purchased
credit lifeinsurance in connection to thisloan. Though she could not remember who, Woods testified thet
an employee represanted to her that she was purchasing hedlth insurance which was required. Woods
sgned besdethe disclosure of crediit life premium on the promissory note and disclosure Satement. Also,
contained intheloan agreement wasadisd osurestatement informing her thet credit insurancewas optiond.
Woods testified that she understood the disdosure statement and that the loan agreement indicated thet
credit insurance was hot mandaory.
17.  Woods's second loan was on February 17, 1994. Woods does not remember which employee

hendled thisl oan, though Defendants Barrett and Coleman signed theloan documents. Shepurchasedjoint

3Based on the fact that Woods's husband was listed as a co-borrower, he joined the complaint.
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credit life inurance in connection with this loan.  Though her Sgnature gopears on the note next to the
disclosure, Woods tedtified that no one informed her that she was purchasing life insurance. \Woods
admitted thet she never reed the documents, even though she received copies of the documents and kept
them a home.
118. Because she bdieved that she had hedth insurance, Woods atempted to make a dam on her
insurance in 1990 and 1991. At thistime, she was informed that she only hed credit life insurance, not
hedlth.
119. Woods has satidfied her obligations under the loans. Woods bdieved that she was suing
Commerdd Credit and not individua Defendants. She could not recdl anything thet Defendants Barrett
and Coleman told her about her loans.
ANALYSS
120. Dédendantsrasethefallowingissues
l. AretheClaimsBarred by the Statute of Limitations.
Il. DidtheCircuit Court Err When it Denied the Defendants’ M otion
for Summary Judgment on Plaintiffs' claimsfor Fraudulent and
Negligent Misrepresentation.
[11. DidtheCircuit Court Err When it Denied the Defendants’ Motion
for Summary Judgment on Punitive and Emotional Distress
Damages.
[11.  Should the Plaintiffs’ Claims be Severed in Accordance with
M.R.C.P. 21 and Transferred to the Proper Venue.
121. Berauseitisdigpostive, we address only the Satute of limitationsissue
l. Statute of Limitations

122.  Itisundigouted that the three-year datute of limitations st forth in Miss. Code Ann. § 15-1-49

(Rev. 2003) iscontralling intheindant case. See Stephensv. Equitable Life Assurance Soc'y of
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the United States, 850 So.2d 78 (Miss. 2003); Am. BankersIns. Co. of Florida v. Wells, 819
$0.2d 1196 (Miss. 2001). Section 15-1-49 providesin part:
(1) All attions for which no other period of limitation is prescribed dhdl be

commencead within three (3) years next after the cause of such action accrued, and not

after.
This Court employs de novo review when congdering issues of law such as datutes of limitations
Stephens, 850 So.2d at 82.
123. Thetrid court provided no reesonsasto why it denied summary judgment based on the Satute of
limitations. Seemingly, the gpplication and resulting bar under § 15-1-49iscertain. The most recent loan
transactionat issueoccurred in 1995. Withfiling of thecomplaint occurringon March 22, 2002, thegatute
would ber dl damsthat accrued prior to March 22, 1999. Thus, inthe aasence of an exception, Satutory
or otherwise, the daims are barred.
124.  Asnoted, no brief wasfiled on behdf of the Rlantiffs In Stuations such as this, the Court may
condder the fallure as a confesson of eror and reverse. Miller v. Pannell, 815 So.2d 1117, 1119
(Miss. 2002). Thisis done when the record is complicated or of large volume and the case has been
thoroughly briefed by the appdlant with apt and gpplicable ditation of authority so thet the brief makes out
angpparent caseof error. 1d. (dtingMay v. May, 297 S0.2d 912, 913 (Miss.1974)). Thoughthisfalure
doneis sufficient to warrant reversal, we consder the merits
125. TheBPantffsdlege fraudulent and negligent misrepresantation and fraudulent inducement. Much
of the Plantiffs argument rdies onthe fact that Commercid Credit is not a party to the proceedings. In

additionto the dlegationsthat they were ether not avare that they had purchased credit insurance or were



mided into beieving that it was necessary, the Plantiffs dleged that the Defendants failed to disdose thet
they recaived acommission from the sde of credit insurance

26. ThePantiffsrgect any agument in which the Defendantsrly on the written agresments entered
into by Commerdd Credit and thePlantiffs Thispogtionis based onthefact that the protective language
therein does not spedificdly indude the individud Defendants. The Plaintiffs believe the agreements are
limited in thet they can only be gpplied to Commercid Credit and thus cannot be used asadefenseby an
employeewho, contrary to company policy, ussdillidit tacticsto sdl insurance. Plaintiffs entered into the
record, excerpts from a sdestraining book and abranch manud digributed by Commercid Credit. The
Rantiffs rely on these excerpts to support their daim that the Defendants breached the andard of care
as  forth by Commerdd Credit and which as employess they were obligated to follow.

127. Astotheissueof the gatutory bar, therearetwo cases, Wells and Stephens, that weconsder.
In American Bankers Ins. Co. of Florida v. Wells, 819 So.2d 1196 (Miss. 2001), this Court
discussed possble exceptionsthat would support thetolling of §15-1-49. Focusing on dleged backdating
of force-placed insurance coverage, the Court ruled thet the test on whether to tall the gatute of limitations
iswhether areasonable person amilarly Stuated would have discovered potentid daims. 1d. at 1201. The
plantffsinWell s dleged thet the banks committed fraud by backdeting and charging borrowersinsurance
premiums fromthe date their other insurance lgpsed rather than from the dete thet force-placed coverage
actudly began.  After confirming thet the promissory notes did not authorize the lender to backdate
coverage, and thus that the plaintiffs hed actionable daims, the Court conddered if and when the two

plantiffs recaived notice of the backdating. 1d. a 1202. Astothefirg plantiff, the Court found thet based



on the fact thet she denied ever recaiving natice of the force-placed coverage and based on the fact that
therewas no testimony that sheindeed ever recaived such, the Satute of limitationswastalled until thetime
at which shefird recaived notice of thebackdating. 1d. Inthat ingance, the Court assumed it to beduring
discovery. 1d. Astothesscond plaintiff, the Court ruled thet herecaived notice, intheform of cartificates
of insurance, each time force-placed insurance wasissued. 1d. Based onthefact that herecaved notice
more then three years before the filing of the complaint, the Court found hisdaim to be barred. 1d.

128.  ApplyingWells, thedamsintheingant casearebared. Likethesecond plaintiff inWells, here
dl the Rantiffswere on natice. All Rlantiffstestified during their depogtionsthet they recaived copies of
the loan documents. It is undisputed that contained in eech loan agresment was an insurance disclosure
whichinformed the borrower thet credit insurance was not required and that the decison to meketheloan
would not be affected by the borrower’ sdecigon. “In Missssppi, aperson is charged with knowing the
contents of any document thet he executes” Russell v. Performance Toyota, Inc., 826 So.2d 719,
725 (Miss 2002) (ating J.R. Watkins Co. v. Runnels, 252 Miss. 87, 172 S0.2d 567, 571 (1965) ("A
person cannot avoid awritten contract which he has entered into on the ground that he did not reed it or
haveit reed to him.")). “[A] person is under an obligation to reed a contract before Sgning it, and will not
as agenad rule be heard to complain of an ord misrepresentation the error of which would have been
disclosed by reading the contrect.” Godfrey, Bassett & Kuykendall Architects, Ltd. v.
Huntington Lumber & Supply Co., 584 So.2d 1254, 1257 (Miss 1991). Accordingly, thePlarntiffs

are charged with notice and therefore dl dams accrued @ the time the loan agreements were executed.



Rantiffs cannot rey on the fact thet Commerdid Credit isnot aparty to the action in order to circumvent
the unambiguous language of the loan agreement or to avoid baing charged with notice
129. In the other case, this Court consdered § 15-1-49 and dtatutory exceptions thereto. See
Stephens v. Equitable LifeAssur. Soc'y, 850 So.2d 78 (Miss. 2003) (relied on in Ross v.
CitiFinancial, I nc., 344 F.3d 458 (5th. Cir. 2003)). In Stephens, the plantiffs sued Equitable Life
and its agent basad on theories of fraudulent misrepresentation and concedlment.  Plaintiffs aleged thet
while purcheaing life insurance in 1972 they were mided regarding the amount and duration of premiums
Id. & 79. Consdering the fraud daim firg, the Court held thet the daims accrued in 1972 when the
insurance was purchased. 1d. a 83. Because the complaint was not filed until 2001, the daims were
barred under the gpplicable gatute of limitations* 1 d. The Court stated thet under this Court’ s precedert,
insureds are charged with knowledge of the contents of written agreements notwithstanding whether they
actudly read such agreement. I d.
130.  The Court then consdered § 15-1-67, which provides
If & person lidble to any persond action shdl fraudulently conced the cause of

action from the knowledge of the person entitled thereto, the cause of action shdl be

deemed to have firgt accrued a, and not before, the time a which such fraud shdl be, or

with reasonable diligence might have been, firgt known or discovered.
Miss. Code Ann. § 15-1-67 (Rev. 2003). Under the doctrine of fraudulent concedl ment, therunning of the

datute of limitationsistalled. Stephens, 850 So.2d at 83 (quoting Robinson v. Cobb, 763 So.2d 883,

887 (Miss. 2000)). Thisrequires proof of two dements subssquent affirmative acts of concedment and

4The current three-year statute of limitationsin Section 15-1-49 was not gpplicable in 1972. |d. at
83. Thisrequired the Court to apply the then-applicable six-year catchal statute of limitations.
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duediligence Thatis theremust be some subsequent affirmative act by the defendant which was designed
to prevent and which did prevent discovery of thedam. Stephens, 850 So.2d at 83-84. Proof of this
act must aso be coupled with proof thet despite hisor her duediligence, the plaintiff wasunableto discover
thedam. Id. Here, Pantiffsfail asto both dements

131. Thereareno spedficchargesof subsequent affirmative acts of conced ment contained ineither the
record or the tesimony of the Plaintiffs Aside from the broad alegetions contained inthe complaint, only
Fantiff VWWoods postivdy assarts that the nature of the coverage was misrepresented to her. Assuming
arguendo thet this stidfies the affirmative act reguirement, basad on her tetimony it is cartain that Sheis
unable to satidfy the due diligence requirement. She wasinformed as early as 1991 that she did not have
hedth insurance. At this point, diligence requires Woods to ather object or inquire as to why her
underganding of the insurance contract fundamentaly differs from Commerdd Credit's understanding.
However, Woodstestified thet shenever read theloan documentsand therecord indicatesthet, subsequent
tothisdenid, shereturned to Commerdid Credit for another loan. Based onthis, Woodsis preduded from
relying on the doctrine of fraudulent conced mert.

132. Woods stestimony asde, thetestimony of theremaining Plaintiffsdoesnat support the propogtion
that the Defendants committed any afirmative acts. The other Flantiffs tedtified generdly thet thar
underganding of the transaction was contrary to the unambiguous terms contained in the written contract.
Nore tedtified thet the defendants made any ord misrepresentation, much less subsequent acts of
concedlment.

1133.  Asfor duediligence, dl Rantiffs recaived copies of the loan documents: Save Rlantiff Woods,
dl admitted that to someextent they reviewed theloan documents. Y et, despitethe unambiguous|anguage,
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none testified asto why they failed to object or inquire further regarding the fact thet their understanding
of the transaction differed from the insurance disdosure. None raisad an objection to the insurance until
thefiling of the complaint.
134. Astothedleged falureto distose commissons, the Court finds this argument without merit. In
the course of a privete transaction where the sdller encourages a buyer to purchase additiond products,
one would assume that the sdler is motivated by some sort of incentive such as, in this indance, a
commisson. There is no tesimony that the Defendants concedled or denied that they were recaiving
commissons nor is there any tesimony regarding whether the Plaintiffs pedificaly inquired as to such.
Likewise, thereisno dlegation in fact or duty under law to support theargument thet the Defendantswere
obligated to do s0. We presume that partiesenter into privatetransactionsfor their own persond benefit.
CONCLUSION

135. Rantiffs dams are barred by § 15-1-49. There is no proof of fraudulent concedlment by the
Defendants, and thusthe Rlaintiffsmay not avail themsaves of thetalling mechanism provided under § 15-
1-67. We reverse the drcuit court's judgment and render judgment here findly dismissng plantiffs
complant and this action with prgudice as barred by the gpplicable Satute of limitations.
836. REVERSED AND RENDERED.

SMITH, C.J., WALLER AND COBB, P.JJ., AND DICKINSON, J., CONCUR.

EASLEY, J., DISSENTSWITHOUT SEPARATEWRITTEN OPINION. DIAZ, GRAVES
AND RANDOLPH, JJ., NOT PARTICIPATING.
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